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I.n theIdauer of Shamrock & Oo.'s Application.

Act that there is to be any alteration in the practice. In fact the Act simply
says in so many words what was always in fact the law before, that is to say,

- that the Registrar was never ordered to pay costs, but the Registrar's costs were
. always ill the discretion of the Court.

DrajJer.-With regard to the two cases cited, the Apollinaris case was a very 5
special case where the word" Apollinaris" was taken off the Register many
years ago, under the then Act, but was put on again because of certain pro..
visions in the new Act. That being such a very important matter, the Registrar
gave a decision' which necessitated an application to the Court, Then in the
Birminqliam Sn~allArn~sComparut'« case Mr. Justice Kekeioich did not lay 10
,do,vn any general rule on the construction, and limited his decision to the
particular case. , .

NEVILLE J.-I do not think there is any ground for depriving the Registrar
of his costs in the present case. The real question is whether ,it can be

. treated like ordinary Iitigation so that prima facie the unsuccessful party bears 15
his own costs. I think I must follow what Mr. Justice Kekeuiicb has said, and
in the absence of special circumstancesLmust direct that .the ~_egistrar's costs
be paldbytheApplicalit.

IN THE HOUSE OF LORDS.

Present , THE LORD CHANCELLOR and LORDS JAMES OF HEREFORD, 20
ROBERTSON~ and COLLINS.

June 11th and 12th and July 24th, 1907.

DUNLOP PNEUMATIC TYRE COMPANY Ln. v. DUNLOP MOTOR COMPANY Ln.

Trade name.s-Acuon to restrain the use of the name" Dunlop."-Name of
members of Respondent Oompany" Dunlop."-Right to ueeoum name.s-Alleqed 25
misleading, deception, or confusion arising from the use of the name" Dunlop."
-Interdict granted by the Lord Ordinary but refused by the Second Division.
-Appeal to the Houee of Lords dismissed.

From 1888 the Complainers, the D. P. T. Co. Ld, and their predecessors in title
used the name " Dunlop " in connection with their goods-tyres for cycles, and 30
other accessories for cyclesand motors, such as pumps, inflators, &c. The name
" Dunlop" had become identified in the trade and amonqst the public with the
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Complainers'tyres. From 1898 R. D. and J. F. D. carried ona retail business
under the style of R. and J. F. Dunlop. They sold and 'repaired cycles and
motors, but had no plani for 1naking motors. In 1904 .the Dunlop Motor
Company Ld. was incorporated; R. D. and J. F. D. being the directors. It toas

5 incorporated to purchase and did purchase for a small sum the motor branch
of the business of the firm, The business carried on by the Oompany ioas, as
found by the Lord Ordinary, scarcely if at all different from that carried on by
the firm, and the ComJJany ioas not in' a j'Josition to manufacture and had not
attempted to manufacture one motor car, but they' did deal in certain classes of

10 goods a-nd carryon certain lines of bueiness in common with the Complainers.
It was held, by the Lord Ordinary, in an action of suspension and interdict,
that the name "Dunlop" having acquired a secondary meaning' as descriptive
of the Complainers' goods, and the Respondents' business, such as it was, being
of the same or of a similar nature, the resemblance of the trade -namee was

15 too close not to lead to confusion and possible deception; that while neither
mala fides nor actual deception was proved, yet the purchase of R. D~ and
J. F. D.'s business and the floating of it as the D. M. Co. Ld. suggested other
objects than those stated in their Memorandum 'of Association; and that in any.
case good faith, the absence oflJroof of deception, arid the use by the Respondents

20 of their own name formed no answer to the Complainers' case based ow
probable or possible confusion, misleading, or deception. Interdict was granted
substantially as craved, with expenses. The Respondents reclaimed. Held, by
the SECOND DIVISION of the INNER HOUSE, that there uias no proof of
probable confusion or deception of persons acting with reasonable care and

2!) observation, the businesses being mainly in different goods; that the term
"Dunlop tyres" was the' proper "and usual name of certain (formerly'

lJatented) articles which might be sold by all· under < such name '; and
that as regards articles other than tyres, the Complainers had acquired no
exclusive right to the name "Dunlop"; also that there was no proof of mala

30 fides. Observed that, in the absence of some overt act or course of'conduct
plainly indicativeof' a dishonest effort to pass .off his goods as the goods of
another, a merchant or manufacturer could not be debarred froJn selling his
own goods under his own name. Valentine Meat Juice Company v. Valentine
Extract Company (li R.P.C. 673), if affirminq or implying c(;ny broader

35 proposition, doubted. The Lord Ordinary's interlocutor was recalled and
interdict was refused, with expenses. The Complainers appealed to the House
of Lords.

The appeal ioas dismissed with costs.

This was an action of suspension and interdict at the instance of the Dunlo)?
40 Pneumatic Tyre Oompany Ld., having their registered office at 14 Regent Street,

London, as Complainers, against the Dunlop Motor Oompany Ld., having their
registered office at 39 John Finnie Street, Kilmarnock, as Respondents, to
restrain the latter from carrying on business under the above name or tinder
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any title calculated to mislead the public into supposing that the latter Company
was connected with the former. The Complainers were a Limited Company,
incorporated on the 6th of May 1896. The objects for which the Company
was established were in Statement 1 of their Condescendence set forth to be,
inter alia, as follows :-'" (a) To acquire and take over as a going concern the 5
" undertaking of the Pneumatic 1:yre Oompctny Ld, (incorporated in 189~),
" and all or any of the assets and liabilities of that Company, and also certain
" Patents, and with a view thereto to enter into and carry into effect, with or
" without modification, the three several Agreements in the terms of the drafts
"referred to in clause 3 of the .A..rticles of .Association of this Company, 10
" (b) To carryon the business of manufacturers of, and dealers in, and letters
"to hire of pneumatic and all other tyres and wheels of cycles, bicycles,
"velocipedes, and carriages and vehicles of all kinds, and all machinery,
"implements, utensils, appliances, apparatus and things capable of being
"used therewith, or in the manufacture, maintenance, and working thereof 15
"respectively, or in the construction of aUJ track or surface adapted for
"the use of any such tyres and wheels, (c) To carryon the business of
., manufacturers of, dealers in, and letters to hire of cycles, bicycles, tricycles,
"velocipedes, perambulators, bath-chairs, horse-carriages, motor or horseless
" carriages, and carriages and vehicles of every description, and all component 20
" parts thereof respectively, and also all apparatus and implements and things for
" use in sports or games." Certain Patents owned and. worked by the Complainers
.and their predecessors had caused a great development in the cycle, motor, and
carriage industry, in which the Complainers and their predecessors had taken a
leading part. As to the business actually carried on by the Complainers and the 25
appropriation of the name " Dunlop" to their goods, they made the following aver
ment (Statement 3)-" In 1888 the word' Dunlop.' was first used by the predeces-
" sors in title of the Complainers' Company to designate the goods manufactured
" by them. Since that time the word has been in continuous commercial use as
" designating generally the goods manufactured by them. The Complainers do 30
" a large business not only in the manufacture and sale of tyres but also in the
" manufacture of all accessories used in relation to motor cars and bicycles, and
" in numerous other goods, rubber and otherwise, used in and about motoring
" and cycling. These include tyres of all kinds, wheels for motor cars, valves,
" pumps or inflators for motors, repairing outfits for motor car tyres, india- 35
" rubber matting, water-proof clothing and india-rubber goods of all kinds.
" All these goods are associated with the name' Dunlop:' The word' Dunlop'
" is stamped on all or most of them. In the case of tyres there is also impressed
"a bust of the inventor J.B. Dunlop, which forms the Trade Mark. The name
" is associated by the public, and in the cycle and motor industry, with the 40
"Complainers' Company and their goods. It is of great value to the Com-
" plainers, many prizes. having been awarded for' Dunlop , motor tyres, and
" they have repeatedly restrained its use by other companies and firms in the
" cycle and motor trade." (Statement 4)-The Respondents are a Limited
Company, incorporated on the Ist of July 1904.. Their purposes as defined by 45
their Memorandum of Association, are inter alia as follows :-" (1.) To acquire
" the motor branch of the business of R. and J. F. Dunlop, cycle and motor
" merchants and manufacturers, Kilmarnock, and with that object to execute
" and carry into effect a minute of agreement between R. and J. F. Dunlop,
h cycle and motor merchants and manufacturers, Kilmarnock, and Robert 50
" V'un101J and John Fisher Dunlop, the individual partners of the firm, of the
,. first part, and this Comp.iny, of the second part, a draft whereof has been
,. approved by the subscribers hereto. (2.) 'I'o carryon the business of motor
" manufacturers agents and dealers, and all or any other trades or businesses of
" any kind which can be conveniently carried on by the Company in connection 55
" with such business or any part thereof, or the carrying on of which niay, in
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"the opinion of the directors, be likely to be beneficial to the Company.
" (3.) To manufacture.. buy, sell, repair, convert, let on hire, or otherwise deal
" in motors, cycles, cars, carriages, carts, waggons, vans and vehicles, and their
" component parts and accessories, and fittings and conveniences of all kinds

5 "which can be conveniently dealt in by theCompany, and to carry on any
" other businesses, whether manufacturing or otherwise, which can be conve
" niently carried on in connection with any of the Company's objects." The
Respondents carried on business in terms of these purposes, and dealt inter
alia in tyres, pumps, inflators, wheels, rugs, and other parts and accessories of

10 motors. They were registered and carried on business under the style and title
of the" Dunlop Motor Company, Ld."

In the beginning of 1905 the Complainers commenced the present action,
They alleged (in Statement 5) that the adoption by the Respondents of the style
or title Dunlop Motor Companq was calculated to deceive the public into pur-

15 chasing the goods of the Respondents in the belief that such goods were the
goods of the Complainers' manufacture, or that the Respondents and their goods
were associated with the Complainers' Company, and (in Statement 6) that the
Respondents had adopted the said style and title for the purpose of passing off
their goods as and for the goods of the Complainers, and for the purpose of

20 taking advantage of the reputation which the goods manufactured and sold by
the Complainers had acquired, and for the purpose of associating their business
with the business of the Cornplainers, and that they were so passing off their
goods as goods of the Complainers' manufacture. Therefore they asked that the
Respondents should be interdicted" (1) from carrying on business under the

25 "style or title of, the' Dunlop Motor Company Ld.' or under any other. or
"sirrlilar style or title comprising the word 'Dunlop,' or any style or title
" calculated to deceive or mislead the public into the belief that the Respon
" dents' Company is the same Company as the Complainers' Company, or is in
" connection therewith, or that the business of the Respondents' Company is

30 "the same or in any way connected with the business of the, Complainers'
" Company, and (2) from passing off or attempting to pass off the Respondent
" Company's goods as and for the goods of the Complainers' Company."

The Respondents denied that their use of the name" Dunlop" was' calculated
to deceive the public. They alleged that it was their own name, four of

35 the seven members of the Company, holding four-fifths of the shares and
including. the managing members, being Dunlops. The firm who were the
Respondents' authors had been in business seven years under the name of
R. and J. F. Dunlop, and had become identified with the sale and repair of
motors under that name. The retention of the name" Dunlop" in the designa-

40 tion of the Company was necessary in order to retain the goodwill of the
business built up by the Dunlops. The Respondents, as a matter of fact, had
never used any trade name comprising the word" Dunlop" in connection with
any goods manufactured or sold by them where that name had been applied'
to any like goods advertised as manufactured or sold by the Complainers.

45 The Complainers pleaded :-" 1. The adoption by the Respondents in their
" business of the style or title of' The Dunlop Motor Company Ld? being an
" infringement of the Complainers' rights, interdict should be granted as craved.
" 2. The adoption of said style or title being calculated to deceive the public
" into purchasing the Respondents' goods, in the belief that such goods are the

50 "goods of theComplainers, interdict ought to be granted as craved. ' 3. The
" Respondents having adopted said style or title for the purpose of taking
" advantage of the reputation which the goods manufactured and sold by
"the Complainers have acquired, and for the purpose of associating their
" business with the business of the Complainers, interdict ought to be granted

55 "as craved. 4. In the whole circumstances, interim interdict ought to be
" granted. "
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The Respondents' pleas.were :-" 1. The Oomplainers' averments are neither
" relevant nor sufficient to support the prayer of the Note. 2. The Complainers'.
" averments, so far as material, being unfounded in fact, the prayer of the Note
" should be refused, with expenses."

The case was first movecl on the 6th of February 1905. On the 17th of 5
February the LORn ORDINARY allowed the answers to be seen, and on the 24th.
of February he passed the Note from the Bill Chamber to the Court of Sesslon,
where it was sent to the Adjustment Roll on the 4th of March, and continued
on the 7th of March in order to allow the Complainers to answer the
Respondents' Stateruent of Facts. On the 14th of March the Record was closed 10
and the case sent to the Procedure Roll where it was called on the 25th of June,
but,',Counsel agreeing that a Proofwould be necessary, Proof was fixed for 18th
of July. 011 the 18th and 19th of July Proof was taken, and on the 19th and
29th of 'July Counsel were heard, .

The expert witnesses examined were .:-For the Complainers F. O. Baisley, 15
one of their managers; A. K, De1njJSey, dealer in cycles and motors, Edinburgh;
and W. A. Vincent, manager to .A. W. Gamaqe Ld., dealers in cycles and motors,
Holborn. For the Respondents N. D. Macdonald, Advocate, Edinburgh,
member of the General Oouncil of the Automobile Club of Great Br-itain and
Ireland; 'W. E. Toicnsend, engineer, and partner of Middleton and Townsend, 20
Edinburgh and London, dealers in motor cars; and T. M. Cairns, engineer,
London.

Atthe Proof it was shown by the evidence of the .experts in the cycle trade
that the name "Dunlop" was identified by the public with the Oomplainer
Company and certain Companies ancillary to it. These Companies were com- 25
monly spoken of simply as the" Dunlop Oompanies" or "DunloJ]'s." The goods
with regard to which this identification took place were principally tyres for
motors and bicycles, and, to a smaller extent, some other cycle or motor accessories
in the manufacture of which rubber formed a part. 'I'he Complainers did not
manufacture or sell complete cycles or motor cars. The tyres were manufactured 30
in accordance with a Patent which had recently expired. 'I'yres were regarded
in the cycle trade as proprietary articles. All the expert witnesses admitted
that by a "Dunlo:p" tyre they would understand 011e manufactured by the
Complainers, but they differed as to what they would understand by a
" Dunlop." cycle or car. The Respondents' witnesses said they would. not 35
connect the name so applied with the Complainer Company. Those called by
the Complainers said if a ,.; Dunlop" motor was spoken of they would suppose
the Complainers had taken up this branch of the business as they were entitled
to by their Menl0randum and Articles of Association, and that 'they would
suppose a '<Durdop Motor OOJ111Jany " to be a subsidiary Company formed by the 40
Complainers with this object. It was not suggested by the Complainers that
the Respondents had made any attempt actively to pass off their goods as those
of.the Complainers, and it was not proved that the public had been actually
misled by the Iiespondents' use of the narne '<Duniop " except in one case,
where a .shareholder in the Complainer Oompany, who had seen the name 45
on the Respondents' signboard while passing through Kilmarnock, was,
proved to have supposed and said at the time that the Complainers had started
a 'branch there. He did, not, however, make any purchase from the Respon
dents. With regard to .the Respondent Company the following facts were
proved :-Since 18~)8 Robert Dunlop and John Fisher Dunlop carried on 50
business in Kilmarnock under the firm name of "R. and J, F. Dunlop." ,It was
a retail business in the sale and repair .of cycles and motors, small, at least as
compared with the Complainers', and confined to a country town and its neigh
bourhcod. Besides their shop they had premises, used for the repair of motors,
on a lease expiring in 1908. They had no plant suitable for making motors. 55
In 1904 they decided to separate the motor business from that in cycles. While
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the firm R. andJ. F. Dunlop continued the latter business, the Respondent
Company was formed to take up the former. Its directors and managing
members were Robert and John. Fisher Dunlop, and the other members were
their relations and friends. Its registered office was at the shop of R. and

5 J. F. Dunlop. The formation of this Company made no material difference in
the actual conduct of the business, though the Dunlops professed that they had
intended to develop and separate the motor trade if they had had time, but
were prevented from doing so by the present Action. Neither the Company
nor the firm, their author, ever made a motor. They repaired motors, and

10 dealt in them and. their parts and accessories. Tyres were among the most
important of these. The history of the formation of the Respondent Company
was gone into in detail at the Proof. The Respondents contended that it was
formed for the bona fide purpose of developing the motor trade in Kilmarnock,
and without any intention of appropriating the reputation of the Complainers.

15 They wished, they said, to increase theircapital,and to 'York a Patent for
which they were then applying. The Complainers suggested that an intention
that the Dunlop Motor Oompanu should be bought up by the Complainers was
present from the beginning. The evidence on this point was summarised by the
Lord Ordinary in his Opinion (22 R.P.C. 539). It was of a conflicting character

20 and was disregarded by the Inner House.
The LORD ORDINARY made avizandum, and, on the 1st of August,

pronounced the following Interlocutor :-" The LORD ORDINARY, having
" considered the debate, proof and whole process, finds that the adoption
"by the Respondents in their business of the style or title of the Dunlop

25 "Motor Company Ld. is an infringement of the Complainers' rights, and
"that such adoption is calculated to deceive the public into purchasing the
"Respondents' goods in the belief that such goods are the goods of the
"Complainers, and into confounding the Respondents' business with that of
" the Complainers; therefore interdicts, prohibits and discharges the Respon-

30 "dents, their servants and agents, from carrying on business under the style
" or title of the Dunlop Motor Company Ld., or under any 'style or title
" calculated to deceive or mislead the public into the belief that the Respon
"dents' Company is the same Company as the Complainers' Company, or
" is in connection therewith, or that the business of the Respondents' Oompany

35 "is the same as, or in any way connected with, the business of the Com
"plainers' Company, and for passing off, or attempting to pass off, the
"Respondents' Company's goods as and for the goods of the Complainers'
"Company. Qttoad ultra, refuses the prayer of the Note; finds the Com
"plainers entitled to expenses; allows an account thereof to .be gi ven in,

40 "and remits the same, when lodged, to the Auditor to tax and report, and
" Deeerns.?"

The Respondents reclaimed. On the 17th of October 1905 the case was sent
to the short roll, and Counsel were heard by the SECOND DIVISION of the INNER
HOUSE on the 3rd and 4th of July 1906.

45 The Court made avizandum, and on the 20th of July judgment was delivered,
It was held that there was no proof of probable confusion or deception of

persons acting with reasonable care and observation; that the term "Dttnlop
" tyres" was the proper and usual name of certain (formerly patented) articles
which might be sold by all under that name; and that, as regards articles other

50 than tyres, the Complainers had acquired no exclusive right to the name
" Dunlop" ; also that there was no proof of malafides. It was observed that,
in the absence of some overt act or course of conduct plainly indicative of a
dishonest effort to pass off his goods as the goods of another, a merchant or

* 22 R.P.C. 533.
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manufacturer could not be debarred from selling his own' goods under his
own name. Valentine Meat Juice Company v. Valentine Extract Oompany
(17 R.P.C. 673), if affirming or implying any broader proposition, was doubted.
The Lord Ordinary's interlocutor was recalled and interdict was refused, with
expenses (23 R.P.C. 761). 5

Tho Complainers appealed to the ·House of Lords; and the appeal came on
for hearing on the 11th of June 1907.

Sir R.B. Finlay R.C. and J. A. Olyde K.C., of the Scottish Bar (instructed by
Jolin. B. and F. Purchases appeared for the Appellants; Upjohsi K.C. and the
Hon, William Watson, of the Scottish Bar (Instructed by John Bartlett, agent 10
for Campbell and Smitti of Edinburgh) appeared for the Respondents. ..

Sir R. B. F'i'f~lay I{.C. for the Appellants..-The Appellants are generally
known as "the Dunlop Company" and have a varied business. The brothers
Dunlop commenced business in 1898, and in 1904 - resolved to divide the
business. The objects for which the Respondent Company was formed cover 15
the same ground 'as the objects of the Appellants and as their actual business.
The Respondents had practically no working capital. The object of the
Respondents in forming a new branch of their business was to bring in the
name of the Dunlop Company. It is not a case of actual fraud, which need
not be proved. 'I'he question is not whether an expert would be deceived, but 20
whether a member of the general public with ordinary common sense-the
unwary purchaser-would be deceived. The inevitable tendency would be to
deceive. It is not a case of a man carrying on business in his own name; the
Appellants would not have objected to the Respondents using the name
R. and J. F. Dunlop. The Respondents are deal ing in the same articles as the 25
Appellants and using the same name. There is no evidence that the Respon
dents ever made a motor car. [Upjohn K.C.-The Respondents do not say they'
have made a motor car; they sell motor cars on commission and have machinery
for making repairs.] The Respondents gave three reasons for their having
formed the Company, namely, that they wished to separate their cycle business 30
and their motor business, that their motor business was increasing, and that
J. F. Dunlop had an invention, said to be valuable, in connection with trans
mission gear. There is nothing in these alleged reasons. Mistakes have arisen
in three cases. Anyone motoring in Kilmarnock would be liable to be deceived.
The Appellants do not complain of the Dunlop Maritime Motor Company Ld. 35
recently formed by Messrs. Dunlop and others, but its existence goes to show the ,
widespread character of the Appellants' reputation. The Respondents say that
they formed their Company with a view to getting further capital, but how could
the formation' bring in new capital unless it were by taking advantage of the
Appellants' name. [The LORD CHANCELLOR.-If you have a reputation with. 40
regard to a class of goods you can protect that reputation with regard to that
class, but if you extend your class of goods can you extend your reputation to
that class?J The name" Dunlop," although assumed in connection with tyres
and accessories, would be valuable in connection with other goods. When a
Company is formed to carryon a going business the object is to keep as closely 45
as possible to the old business, but here they ignored the initials. [Counsel
referred to Singer v. W1ilson (L.R. 3 App. Cas. 3~1,392, per Lord Oairns L.C.) ;
Wotherspoon v, Currie (L.R. 5 H.L. 508); and Dunlop Pneumatic Tyre
Company Ld. v, Dunlop Lubricant Oompany (16 R.P.C. 12).J

Olyde K.(). followed.-LordKyllachy said" that the Appellants sold Dunlop 50
tyres, but the tyres were made, not under the Dunlop Patent, but under the
Welch Patent, and what took the market in motor tyres was the Bartlett tyre.
[Counsel referred to Tussaud v, Tussaud (L.R. 44 C.D. 678).J

Upjohn. K.O. for the Respondents.-It is undesirable to lay down a rule that
will give a man a monopoly in his surname. It is alleged that the Respondent 55
Company is a sham Company. The importance of the question is far-reaching.
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The Respondents really were two young men starting in business; they may
have been unwise in taking the course the)" did, but they were not fraudulent.
They wished to keep the firm of R. and J. F. Dunlop for the cycle branch of
their business and the Dunlop Motor (.Yompa1'~Y for the motor branch. There

5 'was no fraud in dropping the initials. 'I'he word ,. Motor" was a more effective
means of distinction than the initials would have been. The Appellants made
their reputation in the manufacture of bicycle tyres : motor cars are of com
paratively recent introduction, and the tyres which were used on them were
not Dunlop tyres, [Oounsel referred to Lucas .Ld. v. Fabry A utomobile

10 Oompans, Ld. (23 R.P.C. 33) and 11rurton v. Turton (L.R. 42 C.D. 128, per
]lry L.J.).] [The LORD CHANCELLOR.-No man is to be allowed to personate
another in trarle.] There is no evidence that this is a sham Company.
[Reddaway v, Banham (13 H.P.C. 218, at pages 22! and 227-8 ; L.R. (1896)
App. Cas. 199, at pages 204 and 209) was referred to.] The only relief that

15 could be claimed would be limited to dealing in tyres. The Respondents have
a small local business in Kilmarnock. It is suggested that someone seeing the
name might rush in and buy. a tyre, thinking he was getting a Dunlop tyre.
But motor tyres are expensive; and purchasers ask for them by name. [The
LORD CHANCELLOR.-Take the case of a man living in Glasgow and in the

20 habit of getting tyres from London. He hears of the Respondent Company,
and, thinking it is a branch of the Appellants' business, writes for a tyre.] If
he wanted a Dunlop tyre he would know what it was that he got, and if that
was in fact a Dunlop tyre the Appellants would not be injured, except that
they would lose the retailer's profit. The Appellants only sell Dunlop tyres,

25 but it is competent to them to sell other tyres; they are not manufacturing
under the Dunlop Patent. There is no evidence that the Dunlop tyre is the
only one sold by the Respondent Company. [Sir R. B. Finlay K.C.-rrhe
Dunlop Company do not sell tyres made by others; they make their own .and
stamp the name" Dunlop" on them.] People do not buy tyres for their motor

30 cars without knowing something about the tyres. It is quite unlike buying a
packet of starch or a sewing-machine. This case stretches passing-off almost to
the breaking point. The Appellants are a large Company in London with a
reputation only for cycle tyres; the Respondents are a small Company in
Kilmarnock to sllpply passing motorists on a small scale. Another allegation

35 against the Respondents is that people will buy carburettors and other parts
from them thinking they are a branch of the Appellant Company. The
evidence on this point is limited to that of Dr. Neill and Mr. Kingsbury. This
is no case of the unwary purchaser. When a man thinks of the Dunlop
Pneumatic "I'ure OOlnpany, and, passing along a street, sees a name the "Dztnlop

40 "Motor COJnlJany Ld:" he has no right to think it is a branch-there is no "Tyre"
in the name. It would be purely an act of self-deception. There is no case
that says that a person is to be stopped because the name he uses may raise a
doubt in the mind of a man who sees it. If a man took the name of "Dunlop"
and gave no explanation the Court would infer fraud. The difficulty of the

45 case is to apply the law to the facts. No case has been made out on the ordinary
passing-off part of the action. No Judge before whom the case has come has
said that these young men, the Respondents, have been guilty of conspiring to
defraud.

Watson followed.-There is no evidence of fraud, but merely a deduction
50 that certain things show fraud, and before one makes that inference one has to

be satisfied that it is a necessary inference. The case is to be looked at from
the point of view of the small Company, not of the large Company coming
down from London. The Respondents wanted to develop the motor branch of
their business) and theirlaw agent said he suggested the means they adopted.

55 Finlay K.O. replied.-The question is not whether some further inquiry
, might set the matter right, butwhether the name is calculated to mislead. The
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Respondents' Counsel said that the name, the" Dunlop Motor Oompany," could
not deceive, but that the use of it, say, by John Smith could be restrained. If
if it was, not calculated to deceive, on what ground could it be restrained?

, [The LORn CHANCELLOR.-Oounsel said it would show an intention to defraud,
and that the Defendant could not be heard to say he was an unsuccessful rogue.] 5
The question is whether the form of words used would deceive an incautious
purchaser. Many observations made by the brothers Dunlop themselves point
to someone being behind them. '

Judgment was reserved, and was delivered on the 24th of July, 1907.
Lord LOREBURN L.O.-My Lords, the question here is-Ought the Respon- 10

dents to be restrained, in substance, from using the style and name of the
" Dunlop Motor Companu Ld." on the ground that it is misleading and enables
them to acquire part of the goodwill of the Appellants?'

I think the Pursuers in this case fail upon the facts. It is, not necessary to
enter into the evidence in detail. In every case the question is nearly always one 15
of fact, as it is here. The real complaint in this case was as to the use of the name '
"Dunlop."._ That name is the true name of the two brothers-who got up the
Respondent Company. I can see very little proof that any one was misled 'by
its use, uud lean see no proof that any article was bought by anyone from the.
Respondents in the belief that they were a branch of the Appellant Company. 20
Tke two Companiesdo not to any considerable extent in fact. deal in the same
articles, and I see no ground for thinking that the -Iittle repairing business in
Kilmarnock does or can do any unlawful harm to the Appellant Company.

I am therefore of opinion that this appeal ought to be dismissed with costs.
Lord JAMES OF HEREFORD.-lYly Lords, the Complainers in this case, the 25

Appellants, have, by themselves or their predecessors in title, carried on
business using the name of "Dunlop" to designate the goods manufactured and
sold by them, and such name was stamped on most of the goods so manufactured.
'I'hose goods were principally tyres-and the name of the Appellant Company,
the Dunlop Pneumatic Tyre Cornpany, so represents. Other goods, accessories 30
used in relation to and 'on or about motor cars and bicycles, were also manu
facturcdand sold by the Appellants.

Previously to the year 1904 two brothers, Robert and John Fisher Dunlop..
had carried on a small business at Kilmarnock under the style of R. and J. F.
Dun?op.The principal business of this firm was that of selling and 'repairing' 35
bicycles and tricycles. In 1904 a small Company with very limited capital'was
formed urider the mame of the Dunlop .1J1.otor Oornpany for the purpose of
selling (on commission) and repairing motors and motor cycles and parts thereof.'
The .business carried on by the Respondent Company was a small local trade in
Kilmarnock, and consisted principally in the repair of motor cars and the sale 40
of petrol. - . ,

The Appellants seek to prevent the Respondent Company from carrying
on its business under the name of the Dunlop Motor Oompany, on the
ground that the use of such name is calculated to deceive the public into
purchasing the Respondents' goods in the belief that such goods are those of 45
the Appellants.
_.In myjudgment the Appellants have failed in making out this contention.

They do not allege that they sell motors or any other vehicles, but they deal
in parts or accessories of" such vehicles, viz., tyres, pumps, and other adjuncts,
and they allege that confusion may be caused, and a 'belief created that the 50
Respondent Company were selling these same portions as being those of the
Appellants.
. Now, in what does the 'deception consist, and who were the persons deceived?

The Complainers have noclaim tothe exclusive use of the name Dunlop. It is
a commonname in Scotland. 'I'lre Respondents had traded as R. and J. ',F. 55
Dunlop. The Appellants have chosen to announce themselves as the Pneumatic
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Tyre ComjJany preceded by the name" Dunlop," and their case seems to be that,
having done so, they shut out persons named" Dunlop" from employing that name
in connection with a company at all similar in object to the tyre company. I
agree that the objects of the two companies need not be absolutely identical in

5 order to entitle the Complainers to relief, but there must be great similarity.
In this case I do not think that the measure of similaritv established is suffi
cient, either in the name employed, or in the objects of the trade sought to be
carried on.

The Oomplainers say they are a pneumatic tyre company. The Respondents
10 represent themselves to be a motor company. Then, as I have said, the tyre

company does not sell motors. The motor company appears to do so. If in
respect of some minor articles there might be a common production, yet the
main 0 bj ect of the two businesses are different. As to these minor articles, I
agree with the view expressed by Lord Kyllachy, that the Complainers have

15 not proved that they have any exclusive right, in connection with the sale of
those articles, to the use of the name" Dunlop;" nor have they proved that the
name in question has any special reputation or value in connection with such
minor articles.

Then, secondly, who will be deceived by the name used by the Respondents?
20 It appears to be admitted that an ordinary business person would not be

misled, but it is alleged that the unwary would. Well, of course, there are
unwary people in this world, but I think that a man who employs his own
name in carrying on his business has the right to regard the people whom
he may attract as being capable of exercising and being in the habito£

25 exercising thought; and I cannot differ from the judgment of Lord Low,
in which he says :-" Anyone who took the trouble to think upon the subject
"would see that the Respondents' Company. was a motor company and the
" Complainers' a tyre company. • . . . I do not think that the Respon
"dents are liable to have- their business practically stopped (unless they

30 "change their name) simply because a thoughtless person might unwarrantably
" jump to the conclusion that they were connected with the Complainers."
Under the circumstances of the case before your Lordships I do not think
that the average citizen of Kilmarnock would be deceived, and I cannot specu
late upon the degree of unwariness that would induce the confusion necessary

35 to support the Appellants' claim.
It is not without full consideration of the very lucid judgment of the Lord

Ordinary that I have come to the conclusion that the decision appealed from is
correct, and that therefore this appeal should be dismissed.

Lord ROBERTSON and Lord COLLINS concurred.
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